Analysis
The Federal Circuit in Acumed reviewed the District Court's grant of a permanent injunction under an 'abuse of discretion' standard. In other words, the Federal Circuit examined whether the District Court 'made a clear error of judgment in weighing relevant factors or exercised its discretion based upon an error of law or clearly erroneous factual findings' (551 F.3d at 1327) (quoting Innogenetics, N.V. v Abbott Labs., 512 F.3d 1363 , 1379 (Fed. Cir. 2008 ). Applying this standard of review, the Federal Circuit found that the District Court did not abuse its discretion in how it applied eBay's four-factor test.
and 2. Irreparable harm and lack of adequate remedy at law
Both the District Court and the Federal Circuit applied the first two eBay factors in connection with each other. Stryker argued that the District Court erred in finding these two factors in favour of Acumed, since Acumed had previously granted two large competitors, Smith & Nephew and Zimmer, licences to the '444 Patent (551 F.3d at 1327-28). In rejecting this argument, the Federal Circuit returned to the fundamental principle that '[t]he essential attribute of a patent grant is that it provides a right to exclude competitors from infringing the patent. 35 USC 154(a) (1) 
Balance of hardships
In discussing this prong of the test for injunctive relief, the Federal Circuit rejected various factors that Stryker contended should be considered.
First, the Federal Circuit rejected Stryker's arguments regarding alleged harm to its customers and patients should an injunction be granted. In this regard, the Federal Circuit confirmed that the inquiry of balance of hardships 'is only between a plaintiff and a defendant, and thus the effect on customers and patients ... is irrelevant under this prong of the injunction test' (551 F.3d at 1330 (citing eBay, 547 US at 391)).
Next, the Federal Circuit rejected Stryker's argument that its expenses in designing and marketing the T2 product should be considered, 'since those expenses related to an infringing product' (Id.). In support of this point, the Federal Circuit quoted Windsurfing Int 'l v AMF, Inc., 782 F.2d 995, 1003 n.12 (Fed. Cir. 1986 ) for the proposition: 'One who elects to build a business on a product found to infringe cannot be heard to complain if an injunction against continuing infringement destroys the business so elected'.
Finally, the Federal Circuit rejected Stryker's argument that the District Court allegedly abused its discretion by finding that a straight nail depicted in a Stryker patent application was an acceptable and available alternative to the T2 nail. In this regard, the Federal Circuit noted the District Court acknowledged that the straight nail was not presently offered in the USA, but characterized Striker's decision that it was not 'feasible to offer a straight-nail design in the United States' as a 'business decision' that did not 'tip the balance of hardships in Defendants' favour' (551 F.3d at 1330 (citing and quoting 2007 US Dist. LEXIS 86866, at *17)).
With respect to each of these arguments, the Federal Circuit emphasized that its decision rested on its conclusion that the District Court did not abuse its discretion in finding in favour of Acumed. 
Public interest
Finally, the Federal Circuit rejected Stryker's arguments that the District Court abused its discretion in finding against it on the public interest element because Stryker's T2 nail was allegedly demonstrably safer and superior to Acumed's Polarus nail (551 F.3d at 1330-31) .
In this regard, the Federal Circuit deferred to the District Court's considerable discretion in finding that 'there is not sufficient objective evidence of any public-health issue in the form of screw back-out problems with the Polarus product to find the public interest would be disserved by a permanent injunction ' (2007 US Dist. LEXIS 86866, at *19-*20) .
Although the Federal Circuit gave the District Court considerable deference on its weighing of the public interest factors, the Federal Circuit nonetheless went on to acknowledge that 'in another case, the public interest factor may so strongly weigh against enjoining the infringer that an injunction would be inappropriate. However, this is not such a case' (551 F.3d at 1331).
Practical significance
Acumed is a significant case in several respects.
First, Acumed provides a glimpse at how the Federal Circuit applies the four-factor test.
Second, Acumed confirms that injunctive relief may still be available in US patent litigations against competitors even if the patentee previously granted licences to the patents in suit.
Finally, and perhaps most significantly, Acumed also demonstrates the considerable deference the Federal Circuit gives the District Court in its weighing of the four-factor test mandated by eBay to be applied in determining whether to grant a permanent injunction in a patent infringement action. The views expressed in this article are not necessarily the views of the firm or its clients.
